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Why this guide?

?

The Enterprise Europe Network organizes bilateral events,
named brokerage events, during international exhibitions
or initiatives with the aim to sustain enterprises and
researchers seeking potential partners for the development
of technology, business or research collaboration
agreements at national and international level.
This Guide, devised by ASTER, which is partner of
the Enterprise Europe Network through the Simpler
consortium, offers some “user instructions” in order to
increase the effectiveness and facilitate the participation to
the brokerage events.
The idea to develop a Guide was conceived during the
training sessions “TOWARDS THE BROKERAGE EVENT”
consisting in Licensing Games, Business Games and
Cross Cultural Games, envisaged and organized by ASTER
for reinforcing negotiation and communication skills of
participants.
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The contents illustrate practical and useful hints for carrying out negotiations, knowhow and technology exchange processes.
In particular:
 event preparation
 definition of the offer/demand
 preparation of materials
 partner identification
 time management
 how to approach partners, also considering cultural differences
 how to protect confidentiality and deal with intellectual property issues.
The Brokerage Event can be the first step towards new business opportunities
and projects: the preparation, the meeting and following phases become therefore
fundamental.
The tools and suggestions offered in this Guide represent the most profitable means
to access these new opportunities.
3
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1.1_What are the Brokerage Events?
How to work with Simpler/EEN

Enterprises,
Research centers/
Universities

One-to-one
meetings for the
matching between:
• technology
demand and
offer
• business
demand and
offer
• potential
partners for
European
projects
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A Brokerage Event is generally organized during fairs and
international events where companies and organizations
from different countries participate with the intention of
finding potential partners.
The Brokerage Event consists in a series of bilateral
meetings, lasting approximately 30 minutes each,
structured according to an agenda created on the basis of
the interest shown for the various technology offers.
Participating in a Brokerage Event significantly increases
the opportunity to establish new profitable contacts and
generally offers participants the opportunity to:
 promote their technologies and experiences
 acknowledge the most innovative solutions
 develop technological, commercial or research
partnerships.
Brokerage Events therefore represent an important
matching opportunity between the supply and demand
for technology expressed by companies, universities and
research institutions in order to develop technology and
business partnerships as well as joint participation in
European research projects.

Partnership Profile

Brokerage Event

Company Mission

Expression of interest

Negotiation

Partnership Agreement

5

CHAPTER 1 									

1.1_What are the Brokerage Events?

How to partecipate

There is no second
chance to make a
first impression

Steps:
 on-line
registration (by
each participant)
 profile
uploading (by
each participant)
 promotion
of published
profiles (by
SIMPLER)
 organization
of bilateral
meetings (by
SIMPLER)
 dispatch of
the agenda (by
SIMPLER)
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Every company or organization that is interested in
participating in a Brokerage Event will need to register
online on the official website of the chosen Brokerage
Event. A short company or organization presentation
is required along with one or more co-operation profiles
describing products or services, and specifying if the type
of collaboration sought is:

technological

commercial

research.
All profiles are inserted into a single on-line catalog on the
basis of which participants will be able to identify possible
counterparts and request meetings.
Attention should be placed on dedicating the necessary
attention to detailing the profile: the better the quality of
the profile, the better the quality (and number) of meeting
requests, besides the chances of signing contacts.
The Brokerage Event foresees the use of a dedicated portal
whose address changes from time to time depending on
the initiative.
Through the website you can register your profile, view the
profiles of other participating organizations and arrange
appointments.
The profile consists in:
 company profile, a brief description of the organization
 cooperation profile, where you can specify what you are
searching and/or what you are offering
both must be written in English.

Each participating company may:
 access the portal and upload their profile in the event
catalog
 see the profiles of other participants
 select the profiles that are of interest
 have a personalized agenda of meetings
 add last-minute meetings and update agendas in real
time.
In Emilia-Romagna, SIMPLER informs companies and
research organizations in the territory on the scheduled
Brokerages, collects requests from participants and
provides support for registration and during the events,
accompanying participants in all phases of the initiative.
Profiles are validated by the local Support Office.
When registering on the official event website, you can
choose the contact point to refer to among those available
throughout the territory. The Support Office will act as
the relay between the participant and the Enterprise
Europe Network. It will provide support step after step and
throughout all phases till the conclusion of the Brokerage.

How do I know
which brokerage
events are planned?

Who validates my
profile?

From this moment on, meetings can be requested - subject
to availability reported during registration - directly to the
potential business and technology partners listed in the
online catalog.
Each registered participant may also reject meeting
requests that do not comply with their needs.
At the end of the meetings booking phase, each participant
will automatically receive the meetings agenda with
indication of the precise time and table where the meetings
with potential partners will take place.
7
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The day of the Brokerage Event

On the day of the Brokerage event, the participant, at least 30 minutes before the
first meeting, must go to the registration desk where the definitive meetings agenda
will be handed out along with all relevant information. At this point, participants will
be asked to have a seat at a table for the first meeting.
Once seated, the participant will present his/her organization, or their product and
take the first decisions on whether to investigate further the possible collaboration.
For only a very small share, the meeting will end with the conclusion and formalization
of a contract, (usually those who take part to the meetings do not draw or sign the
agreement, which instead will result from more or less complex negotiations and
according to different phases).
From Brokerage meetings the following situation might develop:

interest is low and further contacts are undesired

interesting information is collected

a collaboration is possible

parties agree on a future collaboration.
Once the scheduled meetings have taken place, the participant must notify the desk.
8
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After the Brokerage Event

The Enterprise Europe Network encourages the
establishment of collaborations as a result of the meetings,
which will be formalized independently through various
contract types.
For this purpose, during the follow-up phase, participants
are asked, once the Brokerage are concluded, to inform the
Network Support Office on the outcome of the meetings
and on agreements signed during or after the Brokerage
Event.
If a partnership is agreed upon, the Support Office asks
the participant to fill out a form attesting to the successful
conclusion of a collaboration contract concerning:

technology

commercial

research.
The document is called Partnership Agreement, which
is only a recognition, a proof through which Enterprise
Europe Network clients announce that he/she has entered
into a partnership or international cooperation in the
short, medium or long term with another company, SME,
research institute, private researcher or individual with the
assistance of the Enterprise Europe Network.
It is not a legally binding document, but simply a recognition
that an Enterprise Europe Network brokerage service or
other support service has led to a result and launched a
transnational collaboration.
A second phase begins when a partnership agreement is
formalized, i.e. contracts that set up reciprocal rights and
duties and is binding between the parties.

Be careful: in this
guide Partnership
Agreement refers to:
 an
acknowledgement
through wich
an Enterprise
Europe Network
client states that
a collaboration or
an international
cooperation
with SME or a
Research Centre
has started thanks
to a Network
Support Office
 a legally binding
document setting
out reciprocal
rights and duties
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Checklist for partecipating

1.1_What are the Brokerage Events?
the good partecipant
Hi!
There’s a table
waiting for me

goes to the BE well organized and
smart
Well. meeting nr. 1: blah, blah...
meeting nr. 74: blah, blah..
MEEting NR. 707: blah, blah...

establishes good contacts and
informs the EEN local Support Office on the
progress of collaborations

before

during

after
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Wait a moment!!

 evaluation of interests/costs
 registration and uploading of
profiles
 selection/acceptance of
appointments
 agenda consultation/
appointments
 participation confirmation






signs EEN PAs attesting the support received by
the Network

the bad partecipant
is slightly disoriented during the BE
because he/she did not take into
consideration the suggestions provided
by the local support office

taking part to the event!!
registration at the BE desk
30 minutes meetings
meeting management:
communication and precontractual aspects

 contact organization
 independent collaboration
development
 liaison with the Enterprise
Europe Network Local Support
Office (ASTER)

enterprise
europe network
..who??

does not organize contacts
after the initiative

forgets to update the EEN local support office on
the evolution of collaborations
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CHAPTER 1 										 1.2_Cross-Cultural Communication
By Roberta Rio, Intercultural and Cross- Cultural
Communication Professor at University of Linz,
Innsbruck, Klagenfurt

How to manage
cultural
differences
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Signing international agreements and partnerships,
taking part to a collaborative Research-Business
project with individuals belonging to different countries,
implies managing cultural differences and specific work
methods.
Along with communication limitations due to
linguistic barriers, also the use of different non-verbal
communication tools has increased.
In a global environment it is no longer sufficient to
acknowledge the sector of belonging or economic
background of potential partners. On the other hand,
cultural interaction has become more and more essential
with its different gestures and behaviors from country to
country.
Negotiation processes are often complicated because of
cultural distances due to the different behavior patterns
behind business practices.
The sensibility towards cultural differences has become
fundamental both for competing on the market and for
enacting successful collaboration processes.
Enterprises need to acquire specific knowledge on
the different cultural backgrounds of partners: the
knowledge of cultural distance represents an important
competitive advantage for enterprises, reducing time
loss and misunderstandings.

Handbook on
Cross-Cultural Communication
Industry, trade and research are international by nature. In a global context, such
as the one in which we live today, it becomes important not only to know foreign
languages but also - and above all! - develop new communication skills, defined
as intercultural since they serve to bridge the gap between different cultures.
Experience shows, in fact, that the knowledge and management of cultural
differences brings a huge competitive advantage to our own selves and to our
company.
When we meet other people we have the innate tendency to think that they are
just like us but this is not so.
Each one of us is the result of multiple factors both of a personal nature, i.e.
individual life experiences and of collective nature, i.e. the conditioning that we
acquire within the culture of origin into which we were born. Added to these are
possibly those of the cultures in which we have lived for a long time.
Citing the anthropologists Kevin Avruch and Peter Black: “One’s own culture
provides the lens through which we view the, the logic ... by which we order it, the
grammar by which it makes sense.” 1
In other words, culture determines the way in which we see and interpret the
world around us and our verbal and nonverbal communicative expressions.
How do people from different cultural groups take on the challenge of working
together? What are the risks of misunderstanding each other and react in ways
that can hinder or even frustrate a collaboration?
This is a brief handbook or rather a basic outline which summarizes the main
elements of cultural differences.
Avruch, Kevin and Peter Black, “Conflict Resolution in Intercultural Settings: Problems and Prospects,” in
Conflict Resolution Theory and Practice: Integration and Application, edited by Dennis Sandole and Hugo
van der Merwe. New York: St. Martin’s Press, 1993.
1
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Introduction
The anthropologist Edward T. Hall was the first to propose the division of cultures
into two basic groups: monochronic and polychronic cultures.

Monochronic
cultures

The monochronic cultures - such as the USA, the
countries of Northern Europe, Germany, the Netherlands,
the United Kingdom, Switzerland and Scandinavia consider time as a tangible entity, sectioned and linear
to which they give a big value. We can summarize this
concept with one of their most typical phrases: “time
is money”. Perform one thing at a time in a sequential
manner.

Polichronic
culture

Polychronic cultures instead - such as those of the
Mediterranean countries (including Italy), Latin America,
Africa, the Arab countries (Saudi Arabia, Egypt),
Philippines, Pakistan, India, ASEAN countries, China,
Japan – carry out multiple things at the same time.

High and Low
Context cultures

14

It is always to Hall that we owe the definition of HIGH
and LOW CONTEXT cultures. The group of high-context
cultures roughly coincides with the group of polychronic
cultures: they are cultures that give much value to
the context or to the emotions, places and non-verbal
communication. Conversely, those with low context which coincide with the monochronic cultures - give
much importance to the verbal and written information.
While the context in which the conversation takes place,
the location, the non-verbal messages etc. are negligible
elements.

Monochronic cultures:
 do one thing at a time
 focus on work and do not like distractions
 take commitments related to time (deadlines, programming) very seriously
 act in a low-context logic and need a lot of information
 are future-oriented
 follow plans in a religious manner
 care not to disturb others; respect the privacy and claim it for themselves
 show great respect for private property, borrow or lend with much difficulty
 punctuality is essential
 build relationships of short duration.
Polychronic cultures:
 do many things simultaneously
 can easily distract and interrupt
 consider that a target has to be achieved, if possible
 act in a high-context logic and do not need a lot of information
 are involved in human relationships
 change plans often and easily
 care more about those to which they are linked (family, friends and close
colleagues), rather than privacy
 lend and borrow often and easily
 rely on-time relations
 have a strong tendency to build relationships that last a lifetime.
15
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How do we practically apply this information?
Here are some tips:
 if your business partner belongs to a monochronic culture it is absolutely
necessary to avoid being late. Punctuality is appreciated, and claimed and
sometimes taken for granted because it is inherent in the DNA of people
with monochronic culture. This also in China, where being late is considered
a lack of respect
 do not ask personal questions to a member of a monochronic culture.
Conversely, a member of a polychronic culture will be pleased to talk about
family and private life and to add to work meetings also moments not strictly
dedicated to business where partners can get to know each other better (for
example, at dinner)
 each culture has its own taboo subjects. It is important to know the cultural
issues that our partner might not like, such as, avoid talking about politics
with a Chinese, not being ironic about Brazil with a Brazilian
 do not ask close-ended questions - questions that can be answered by a
simply “yes” or “no” - to Orientals. It is very important for them to please
the other person and will avoid in all ways to answer no. But an affirmative
answer does not mean they will do what they said!
 the Chinese appear to be very compliant in negotiations. They are so because
they want to obtain more benefits. Attention must be paid on not giving in at
the beginning because you lose value and consideration
 not all people like physical contact. For example, among Orientals shaking
hands is not expected
 take care of the environment with a working partner belonging to a polychronic
culture: nice hotels, a quality restaurant, a pleasant location for a business
meeting are highly appreciated elements that have a positive effect on the
meeting
 at the contrary, a partner belonging to a monochronic culture will give
importance to data, statistics, detailed information, an agenda within time
limits
 try to build a relationship with a partner from a polychronic culture not only
for business. For the people who belong to these cultures it is also important
to know each other also as individuals and trust is a crucial item
16

 the exchange of business cards is a ritual for Eastern countries, China and
India in particular
 the translation of the business card in the local languages is also greatly
appreciated. Hand out your business card only with the right hand in the
countries of Muslim culture since the left is considered to be impure.
If you should find yourself in a difficult situation, and suppose that cultural
differences are the basis of the difficulties you are experiencing, review the
following list:
 learn about other cultures by practical examples, but do not use these
examples as generalizations and stereotypes. Stereotypes are the worst
enemy of a constructive and effective intercultural communication
 practice, practice, practice. This is the first rule: it is only from experience
that you really learn the rules of intercultural communication
 do not assume that there is a right way (yours!) to communicate. Question
yourselves. Analyze your body language: the postures that indicate receptivity
in one culture may indicate aggression in another. For example, looking at
our counterpart in the eyes - an important element in the West - is perceived
as a challenge in the East
 do not assume that the problems that occur in communication happen
because the others are on the wrong track. Find new ways to communicate
in a constructive way rather than concentrate on finding who is at fault
 listen actively and with empathy. Try to put yourself in the other person’s
shoes, especially when perceptions or ideas of others are very different from
yours: it is precisely at this point that you start to learn something new
 respect others and their opinions
 remember that the theory of intercultural communication should not be
placed before the person with whom we come into contact. All of us are the
result of many factors: the culture of origin, family, education, personality.
This means that it is insufficient to just learn the rules, but it is essential to
preserve the interest to discover, understand and make ourselves understood
by him / her who is before us.
Intercultural communication is an art that you learn along the way.
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2.1_Getting ready for the brokerage

By Elisabetta Vianello, lawyer

Participating in a brokerage event requires filling out a profile that will serve as the
starting point for identifying potential partners.
Enterprises need to acknowledge some “legal” aspects that characterize this activity.

How to establish collaborations
Two paths can be followed in establishing collaborations:
 negotiate and define a collaboration contract /
agreement;
 change company organizational layout.
The types of collaborations can be divided into two main
categories:
 collaboration agreements
 organizational collaborations.
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The collaboration actors
Enterprises can decide to start collaborations with
other companies for national or international new
market penetration needs; or they can initiate innovation
processes with other organizations with particular
skills; or they can decide to start collaborations in order
to benefit from sources of financing which would have
been otherwise inaccessible.

Enterprises

The collaboration between companies, which implies
sharing information and know-how, carries along the
risk of unfair and opportunistic behavior by partners,
since when concluded, companies will be competing one
another once again.

The choice between the two types depends on:
 degree of complexity in relationship between parties
 duration of the collaboration
 level of independence of the new common field of
activity
 level of flexibility in managing the collaboration.

Collaborating with universities or public research bodies
primarily means the opportunity to access the expertise,
know-how, laboratories and equipment that the public
research system places at the disposal of enterprises.
Therefore, this implies to outsource innovation in
laboratory apparatus and research staff without large
investments.

In general, collaboration agreements have some
advantages over changing the company organizational
structure. Collaboration agreements have:
 less complicated and flexible relationship between
partners
 fewer costs
 shorter contract terms and easier resolution processes.

Public research offers a wide range of “products”
and represents a great support for those companies,
generally small and medium sized, in their need to
outsource innovation.
The most critical aspect of this collaboration is that it
involves two communities with marked differences in
culture, values and missions.

Universities and
Research Institutes
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2.2_Preliminary tools

The planning of the collaboration

Each collaboration
type presents
different risks and
benefits, which
must be evaluated
very carefully
before formulating
a strategy

A successful partnership relies on the clear definition
of respective roles, competencies, tasks and
responsibilities.
In order to do this, the following issues need to be agreed
upon from the beginning:
 rights and responsibilities of each partner
 partnership termination rules
 exploitation of results emerging from the
collaboration, and in particular:
• who will own the knowledge arising from the
		collaboration
• what rights are recognized to the partner in
		 accessing pre-existing know-how
• who will be able to economically exploit the
		results
• who will be responsible for the legal protection of
		results.
To start the collaboration it will be necessary to sign
formal agreements (contracts) of different types and
complexity, having in mind that the consensus between
the parties arises gradually, through the common
assessment of the project feasibility and the progressive
identification of the reciprocal obligations each partner
will undertake.
For these reasons, in the period preceding the signing
of an agreement, it is highly recommended to use some
preliminary legal tools.
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The useful tools in the period preceding the conclusion
of a cooperation agreement are:
 the letter of intent
 non disclosure agreement.

Letter of intent
The letter of intent is essentially a organizational
document signed by the parties with the aim of:
 obtaining mutual confirmation of the intention to
carry on negotiations
 focusing the “key” points of a future agreement
 formalizing a negotiation in progress (as might
happen in the case of a proposed merger or jointventure).
Therefore, the main objectives are:
 reduce the risk that a party has little intention to
conclude an agreement
 formalize some decisions and regulate subsequent
negotiation phases
 fix the consequences in case negotiations are
abandoned.

!
From a legal
point of view, the
letter of intent is
a mean to avoid
the risk that a
party “negotiates”
with the only
aim to keep
the other party
committed for
the disadvantage
of a competitor,
or to access
confidential and
useful information
on a product or a
company
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The letter of intent
does not have the
same binding force
of a contract and
the legal effects
differ according
to national
legislations

The content can be more or less broad: it can indicate
the procedures in detail for conducting negotiations,
set a deadline for the signing of the agreement, list
the reasons that can cause a legitimate suspension
of dealings, establish beforehand precise duties and
responsibilities of both parties (i.e. not to negotiate
simultaneously with others, maintain the confidentiality
of information relating to the negotiations in progress...).
Although it is not binding on the parties, the letter of
intent always does have the effect of providing a certain
degree of legal protection in the event that no agreement
is signed. It sets the general (or partial) arrangements
reached between the parties and it will be a documentary
proof on the progress of negotiations and on the degree
of reliance that can be used in a trial to assess the legal
rights to terminate the negotiations.

The principle of
good faith and fair
dealing
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The Italian Civil Code (art. 1337) establishes the principle
of good faith and fair dealing which implies the obligation
to:
 inform the other party about the circumstances
which may render the contract void
 prevent possible misunderstandings to the other
party
 perform all necessary acts for the contract to be
valid or effective (such as filing an application for
an authorization request under penalty of nullity or
ineffectiveness of the contract)
 not induce the other party, by intent or negligence,
to conclude an agreement that otherwise would not
have been concluded or would have stipulated under
different conditions

2.2_Preliminary tools

 not engage the other party in useless negotiations.
In this regard, it is contrary to good faith to induce
the other party to reasonably believe that the
contract will be concluded and then withdraw from
the negotiations without juste cause.
The courts should consider, depending on the specific
circumstances, if the negotiations have created an
expectation of this type and if the withdrawal from the
negotiations is against the law. The withdrawal is illegal
when it can be demonstrated that the negotiations had
reached such an advanced stage that the other party
was reasonably convinced on a future conclusion of
the agreement. If the withdrawal is without due cause,
damages arising from illegitimate termination can be
claimed.
It is also possible to set a penalty clause in a letter of
intent, which besides the claim for further damages,
helps to quantify in advance the damage caused by the
arbitrary abandonment of negotiations.
In common-law countries there is a general principle of
freedom to deal, which consists in the complete freedom
to conclude a contract or to terminate negotiations.
According to this approach there is a substantial lack of
pre-contractual liability, albeit with some temperaments
related to the reasonable expectation of a future contract
conclusion.

The withdrawal
from the
negotiations is
treated differently
depending on the
different national
laws
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2.2_Preliminary tools

Confidentiality issues

Liability due to
the termination of
negotiations

What damages
can be claimed?
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In civil law countries, such as Italy, there is an obligation
of good faith and a pre-contractual liability in the event
of unjustified interruption of the negotiations when they
have reached a point of creating an expectation in the
other party.
The Italian courts have held that the liability due to the
termination of negotiations occurs if:
 inaccurate information is provided to the other party
on the basis of which he has formed his belief in
order to conclude the contract
 the negotiations are conducted for the sole purpose
to steal confidential information of the other party
 negotiations are protracted in order to prevent the
other party to initiate similar negotiations with other
parties.
The damages are calculated differently by the single
legal systems.
In Italian law, in the event of breach of duty of good faith
and the unjustified breaking off of negotiations, the other
party shall be entitled to compensation for financial
damage limited to the costs sustained and to the
economic damage for loss of opportunities arisen during
the negotiations (the so-called “negative interest”).
The compensation does not cover the loss of income
that would have resulted from the conclusion of the deal
(indirect damages).

The issue of confidentiality arises especially (but not
only) in the phase of setting up a partnership, when each
party “reveals their cards”, with the risk that technical
solutions are known (and used) by potential partners.
At this stage, the parties are still not bound by any
contract and the only obligations that exist are those of
general fairness and good faith in negotiations.
Therefore it is evident that there is a need for appropriate
safeguards, through the signature of an agreement,
which is not linked to the conclusion of the final contract.

Advantages

These agreements make a specific commitment binding,
that is the obligation:
 not to use
 not to disclose
information exchanged to formulate the proposal, a
commitment that otherwise would be based only on the
general principles of good faith and fair dealing.
The main purpose is to avoid the:
 disclosure (intentional/unintentional) of information
that have or could have a proprietary value
 use of such information for a purpose other than that
for which they were released.
In Italy, beyond the contractual protection by a
confidentiality agreement, business information is
protected as trade secrets, but only under certain
conditions, which need to be taken in consideration.

Purposes

Trade secret
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How find the right
balance?
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In fact, the Industrial Property Code (art. 98) protects:
 business information
 technical-industrial and commercial expertise
 data related to tests or other secrets, the origination
of which involves a considerable effort and from the
presentation of which depends the authorization
to place on the market chemical products or
pharmaceuticals.
Provided the data:
 are secret, that is unknown or not easily accessible
to experts and sector professionals
 have economic value because it is secret
 are placed under appropriate protection measures.
This protection takes its place along with the one
provided by the Civil Code (art. 2598) in the field of unfair
competition.
Also the so-called know-how falls within trade secrets.
Know-how is intended as a package of non-patented
practical information, resulting from experience and
testing, which is:
 secret, that is to say, not generally known or easily
accessible
 substantial, that is to say, significant and useful for
the production of the contract products
 identified, that is to say, described in a sufficiently
comprehensive manner so as to make it possible
to verify that it fulfills the criteria of secrecy and
substantiality.
The problem lies in finding the right balance between
the need to provide the most precise and explanatory
information to a potential partner and not to disclose
confidential information without protecting them.
One solution could be to prepare a basic presentation
with the intent to provide additional information only after
signing a confidentiality agreement.

2.2_Preliminary tools

Caution:
 a commitment to confidentiality is effective only
if there is an agreement between the parties.
Therefore, a simple disclaimer in the e-mail may not
be enough in case of disputes
 do not disseminate information that may jeopardize
the possibility to patent whenever discussing an
original solution or a technical problem.

Filing of a patent
application before
participating to
the brokerage
event might have
a positive effect on
a safer disclosure
of information
on results
and innovative
solutions

Non Disclosure Agreement / Confidentiality
Agreement
It is an contract through which the parties agree not to
disclose the information specified by the Agreement. It
creates a confidential relationship between parties in
order to protect any type of trade secrets, safeguarding
non-public technical and business information.
This agreement must be signed during the negotiations,
in particular in view of entering in contracts that involve
the transfer or exchange of technology, to prevent that
secret information eventually disclosed in a specific
circumstance becomes of public domain. It is a precontract agreement, which has immediate binding
effect, regardless of the outcome of the negotiations or
the conclusion of the final contract.
The confidentiality has to be protected even when a
cooperation agreement will be concluded through the
inclusion of a confidentiality clause.
27
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The ways to classify
information as
“confidential”

In order to be effective, the protection of confidentiality
means that, in the first place, the ways to classify
information as “confidential” must be identified and
agreed upon in order to avoid future disputes on this
issue.
Basically it is possible to:
 create a list of information that are deemed to be
already shared within the reference sector
 account as confidential only the information
specifically identified as such.

Who is bound by
an obligation of
confidentiality
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Besides the ways to classify information that may or may
not be disclosed, confidentiality agreements must point
out:
 who is bound by an obligation of confidentiality:
it is recommended to include external staff and
consultants and not only employees (even if it would
be better to identify the individuals who need to
access the information to carry out their work). For
instance, the Italian Civil Code (art. 2105) indicates
that employees are required not to disclose or
use information concerning the organization and
production methods in ways to cause damage to
the company. This same limitation also applies after
the termination of employment for a period (which
must be reasonable) specified in the contract. These
requirements also apply to people who work for the
company under a non-permanent basis

2.2_Preliminary tools

 the measures the Parties adopt or intend to take in
order to avoid the disclosure, even unintentionally, of
confidential information. A possible option refers to
the need to adopt the same degree of care used to
manage personal confidential information.
In the very frequent event that information is kept
under digital form, partners may be asked to store
them in a dedicated place which is not connected to
any computer network and protected by appropriate
encryption

Security measures

 duration: caution, a clearly excessive duration could
lead, in case of litigation, to the declaration of nullity
not only of the clause, but also of the entire agreement.
On the other hand, a provision that states a term
that is too short frustrates the primary purpose of
the confidentiality agreement. The duration should
be determined with reasonable criteria that take
into account all the interests involved and should be
also evaluated on the basis of the specific field of
application.
A prediction which is too broad, i.e. including with no
discrimination all the information and documentation
that the Parties exchange, or will exchange, may be
useless as well as induce the other party not to enter
into any commitment.

Duration of
theagreement
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2.2_Preliminary tools
Things to do:
_checklist

!

The obligation of
confidence and
the dissemination
of results
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Focus points
 it is in the interest of the disclosing party that the
agreement is very detailed
 it is useful to the receiving party that the agreement
is not too restrictive and leaves space to exchange of
knowledge.
It is also possible to insert a provision that states clearly
who is the owner of information so that no right, title or
license are granted to the recipient on the data.
Information that is already known to the general public
cannot be considered confidential. The same for the
information that was already known by the other party
or which has been made public through court orders.
In the latter case, it would be advisable to insert a
clause providing the obligation for the recipient to notify
in writing the holder of confidential information of the
court’s request.
The obligation to confidence might interfer with the
dissemination of results: the disclosure of the results
obtained must not come at the expense of their
protection.
In particular, when the collaboration involves a research
institution it is essential to provide that publications are
subject to the approval of the parties.
Scientific publications are for researchers the main
instrument for career progression. Therefore it is crucial
to find a balance between the need for dissemination of
results through scientific publications and the protection
of confidential information in view of the legal protection
of research results.

before

 make sure your company
profile, brochures and
materials (including slides,
prototypes, etc.) do not lead
to unintentional disclosure of
information that you want to
keep confidential in view of
their protection or other
 contact an attorney who can
assess whether it is possible
and appropriate to proceed with
the filing of patent applications

during

 have clear in mind what
information may or may not be
disclosed to avoid accidental
dissemination of information
that have or could have an
economic value

after

?

sign a:
 letter of intent
 NDA
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To negotiate, draw up and sign international agreements
some special attention is required.

!

There is the need to assess the:
 applicable law to the contract
 when the contract is to be considered concluded
 language of the contract
 “competent court”.

The choice of law will be subject to negotiation between
partners and serves to identify a national law according
to which, in case of disputes, the gaps left open by the
parties can be filled.
In the absence of a choice by the parties, the law that is
actually applicable is determined by the rules of private
international law of individual countries (so-called
conflict of laws rules).
Most countries allow the parties of an international
contract to freely choose the law to apply to it. This
freedom is itself an expression of the fundamental
principle of party autonomy.

Almost all jurisdictions grant parties the freedom to
choose the law that governs an international contract.

In general there are no transnational rules applicable
to business relationships between companies from
different countries.
Even the Convention on Contracts for the International
Sale of Goods signed in Vienna in 1980 is a national law of
the countries that have ratified the Convention, resulting
from the agreement among several states to introduce a
specific and uniform legislation for international trade.

The choice of the law which will govern the contract may
affect, and to a high extent, not just the contents of a
contract. In fact it affects the issues settled by the parties
(which are construed in accordance with the applicable
law chosen) and the matters expressly covered, since
every system has its own mandatory rules that might
override the will of the parties.

There is a European Community Regulation (No.
593/2008) called “Rome I” which applies to the majority of
international business contracts and lays down uniform
rules for determining the law applicable to contractual
obligations. Another EU Regulation (No. 864 / 2007)
“Rome II” solves possible conflicts between the laws of
different countries.

The applicable law
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2.3_International contracts

European
Community
Regulations
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2.3_International contracts

Formation of contract
Principle of
consensuality

The Italian Civil Code (art. 1326) adopts the so called
principle of consensuality for which the contract is considered binding on the parties when an agreement has
been reached:
 the contract is formed at the moment the party who
made the proposal acknowledges the other party’s
acceptance: the proposal and acceptance may be in
writing, or through other conduct such as by commencing performance, and consequently, also a material act may result in the conclusion of the contract, at the moment in which it is acknowledged by
the other party
 when negotiations are carried out between people in
the same place, the contract is concluded at the time
and place where the proposal is accepted. When the
parties are not in the same place, the agreement
shall be considered concluded when the party who
made the proposal acknowledges the acceptance. To overcome the difficulties of proving that the
proposing party has actually received the other’s
party acceptance, the civil code has established a
presumption of knowledge, according to which the
acceptance is deemed to be known at the moment
they reach the address of the person to whom it is directed unless he proves that, without his fault, it was
impossible for him to have notice of that. An exception to this principle are the contracts for which it is
also required to deliver to the other party the assets
under contract
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 the acceptance must reach the proposer within the
time set by him or within that ordinary necessary
according to the nature of the transaction or usage.
The proposal has normally a term of effectiveness
established by the proposer or by the business nature or practice. In order to be effective, the acceptance
must reach the offeror within the time fixed unless
the proposer accepts, giving immediate notice to the
other party.
A late acceptance is nonetheless effective as an acceptance if without delay the party informs the other
that he treats it as such
 if the proposer requires a specific form of acceptance, the acceptance is not effective if it is given in a
different form, unless the applicant considers valid
the acceptance even if expressed in different forms
 the acceptance must correspond precisely with offer.
The changes to the proposal, although secondary, do
not count as acceptance, but as a counter-offer, or
as a new proposal, to be followed by a new agreement in order for the contract to be considered as
concluded. This mechanism, if overlooked, can lead
to unpleasant and unexpected results (at least for
non-lawyers).
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2.3_International contracts
The language of the contract
The language of the contract is an (obvious) aspect to pay attention to in international agreements.
In this regard, the possible solutions are:
 draw up the contract in two languages, giving equal legal effect to both texts.
The correspondence between the two texts must be absolute, the translation
must be made by an expert in both languages to avoid misunderstandings
due to the lack of knowledge of legal terms used
 assign to only one text (in your own language, if possible) the value of official
text and classify the other as a simple unofficial translation
 chose directly a “third” language such as English. That places parties in the
same position in case none of them belongs to an English speaking country.

The “competent court”: arbitration or courts?
The principle of
reception

Mail box rule
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In other contries the rules that govern this matter are
basically based upon:
 the principle of reception: (i.e. Germany). The contract is deemed concluded when the acceptance
reaches the address of the proposer. In this case the
presumption is “stronger” than that given in the Italian system, because it cannot be overcome by proof
that the party was not in the position to acknowledge without fault but he has to give evidence of facts
which are not related to the personal sphere of the
party
 mail box rule: in Anglo-Saxon countries, i.e. in the
UK, the principle states that acceptance takes effects when it is posted (that is dropped in a post box
or handed to a postal worker), regardless of whether the document actually reaches the address of
the counterparty. This principle applies if the chosen
means of communication is postal service. Conversely, in the case of acceptance by phone, fax, e-mail,
acceptance is effective on receipt.

It is important to agree from the very beginning on who will decide on disputes
relating to the contract.
Arbitration is preferable if issues:
 are rather important that justify the higher costs entailed
 require a specific expertise of those who must decide the dispute.
The arbitral award will result in many cases more effective abroad compared to
a judgement issued by a court thanks to the New York Convention of 1958 on the
Recognition and Enforcement of Foreign Arbitral Awards.
Other advantages of arbitration:
 speed (if not only for the absence of higher levels of jurisdiction)
 confidentiality
 leaner procedures.
If the decision is to commence legal proceedings, it is essential to identify the
national court that will have jurisdiction: the Italian court or a foreign court.
The applicable law and the court having jurisdiction, do not necessarily have to
be the same. It is therefore possible that the parties agree to establish the jurisdiction of the Italian courts, which must, however, apply the law of a different
country. More than ever it is important for the drawing up of these clauses to
turn to a lawyer for assistance.
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Partnership agreements (PA) and EEN:
characteristics

Enterprise Europe Network places great effort on
brokerage events to lead to the conclusion of agreements
between enterprises or between enterprises and
public research institutions or even between individual
researchers, of the following types:
 commercial
 technological
 research.
The collaboration with other organizations may be:
 technological, production process innovation and
acquisition of new skills through partners
 organizational, through structural corporate changes
 financial, through the recovery of resources in order
to make new investments
 economic, exploitation of economies of scale and
cost sharing
 cooperative, sharing with partners expertise, skills
and entrepreneurial risk
 in the market, market share growth, higher levels of
penetration, increased sales, better response from
the distribution channel and from consumers/endusers and long market presence.
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2.4_The agreements after the brokerage

The Network fosters the conclusion of different types of collaborations, each of
which serves to satisfy a different need:
 if searching for an intermediary for the distribution of products, the following
contracts can be concluded:
• trade intermediary
• franchising
 if searching for a qualified service for the transfer of goods from one place to
another, a contract of carriage can be signed.
 to delegate to third parties the management of one or more sectors of activity,
the following contracts can be used:
• outsourcing
• logistics
 to outsource the creation of a product or service, there are subcontracting
agreements
 to give more value to a patent by transferring the right of economic exploitation
against compensation there is the license agreement
 to exchange expertise or know-how in order to adapt a technology, a product
or process for a new application or field, or develop a new technology, a new
product or process, a technology cooperation contract can be concluded
 to develop a specific project and thus share the business risk while exploiting
the respective skills, a contractual joint-venture can be adopted
 to joint develop a product by sharing skills with a third party, a production
agreement can be concluded
 to collaborate and participate in EU-funded programs on research and
technological development a research collaboration contract can be
concluded.
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2.5_Collaboration contracts

“Commercial” agreements

Trade
intermediary
services

Franchising

Contract of
carriage
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 regulates the distribution / supply of products
of a company with no integration between
the contractors, who take personally and
independently all business risks
 it represents the first step / test for a more
structured collaboration
 there are two categories of intermediaries:
• Intermediaries that promote the conclusion
of contracts with / without stability constraint
• Brokers-dealers operating as buyersdealers, remunerated through the difference
between the purchase price and resale
 foresees the continuous collaboration for the
distribution of goods or services between legally
and economically independent firms
 the franchisor grants the franchisee the:
• use of the commercial formula
• right to use its know-how and its brands
 forms of assistance enabling the Affiliate to
manage its own activities with the same image of
the Franchisor
 the carrier, duly remunerated, undertakes to
transfer people or things from one place to another

Outsourcing
contract

Logistics

Reciprocal
production

 an agreement that involves an exchange of services and payments
 planning, implementation and control of a
logistic system provided through a third party
under a contract
 types:
• production logistics (supply management,
inventories of raw materials and production
materials)
• distribution logistics (inventory management
of finished goods, warehousing,
transportation)
• side activities (labeling, controls, complaints)
 an entrepreneur (subcontractor) agrees to carry
out, against payment of a fee and according to
specific technical guidelines, a production cycle
phase of another company (contractor)
 the subcontractor may:
• process materials supplied by the client
• create products
• provide services
 “intended to be incorporated or otherwise to be
used within the economic activity of the client”
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“Technological” agreements
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Technology
Cooperation

 the parties exchange expertise or know-how in
order to:
• adapt a technology, a product or process for a
new application, for a new field
• develop a new technology, a new product or
process

Contractual
Joint-Venture

 companies belonging to different countries
undertake to cooperate in carrying out a specific
project and thus share the risks and take
advantage of their respective skills

Manufacturing
Agreement

 companies intend to joint develop a product but
each contribute with their own skills

Licensing

 involves the temporary transfer of the right to
use / exploit a technology or invention.
 the holder recognizes to a third party the right to
use and exploit the available industrial property
to the extent defined by contract

2.5_Collaboration contracts
“Research” agreements

Research
Collaborations

 include the commitment to collaborate in order
to take part to EU-funded programs on research
and technology development
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ANNEX
Company Profile Form
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Partnership Agreement Form
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