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Discussion paper 

Workshop 1 Challenges and opportunities for the digital transition 

Panel I: Market places responsibilities 

In the context of the rapid expansion of e-commerce during last years, and particularly during 

the Covid-19 pandemic, online marketplaces1 play a specific role in the digital transition. This 

model attracts more and more consumers by offering them a larger access to products and 

services. However, as more consumers of all ages and digital readiness engage, it is worth 

asking ourselves if consumers would identify them solely as intermediary actors, in particular 

in cases when marketplaces also act for some products as distributors or importers.  

Consumers may find it difficult to understand how to effectively exercise their rights and 

make informed choices, including when encountering potentially non-compliant products. In 

recent years several studies published by the various stakeholders (business and consumer 

organisations, market surveillance authorities) on products sold via online marketplaces have 

shown that marketplaces are a major avenue for the marketing of non-compliant or even 

dangerous products by third-party traders, which are often established outside of the 

European Union.  

To encompass the full benefits of the digital transition for consumers, without compromising 

their rights, the rules applicable to online marketplaces should take into consideration 

consumers’ best interests and ensure a level-playing field among online traders. 

Despite that the current European legal framework takes better account of the particular role 

and model of online marketplaces, it still remains insufficient in particular when addressing 

product safety and counterfeiting issues (I).  

 
1 Online marketplaces are defined in Omnibus Directive (UE) 2019/2161, art. 3), 1), b), as any online platform allowing to conclude 

distance contract between several parties, throughout “a service using software, including a website, part of a website or an application, 
operated by or on behalf of a trader which allows consumers to conclude distance contracts with other traders or consumers”. 



This is why the regulating online marketplaces is one of the main priorities of the French 

Presidency of the EU, in order to better integrate their responsibilities into the consumer 

protection and product safety legal framework (II). 

I) The current European legal framework has been reinforced to improve the 
protection of online consumers  

 

Under current EU rules, online marketplaces can benefit in many cases from a limited liability 

regime based on their status as host of third-party content, as provided for by the Directive 

2000/31/CE on electronic commerce. European and national case law has led to various 

interpretations of this liability exemption of online marketplaces, resulting in growing legal 

insecurity for this sector.  

The “Omnibus” Directive (EU) 2019/2161 took into account the need to adapt existing rules 

to the digital transformation: it strengthened the information requirements on the relation 

between the online marketplaces and the traders using their services. It also increased 

consumer protection by prohibiting unfair commercial practices specific to marketplaces. 

However, online marketplaces continue to raise concerns regarding the respect of rules on 

product safety, intellectual property rights and counterfeiting. They similarly pose a major 

challenge for European companies that respect the different legislations related to products 

(companies which can be identified and sanctioned accordingly) and that are subject of unfair 

competition from non-compliant traders, especially when they are out of reach as result of a 

non-European establishment.  

Investigations driven by the various national authorities as well as consumer organisations or 

business organisations on products sold prominently via online marketplaces shown the 

existence of a preoccupying rate of non-compliant and potentially dangerous products 

offered to European consumers and have raised questions on whether all actors are taking 

the necessary steps. These numbers were higher than those concerning physical sales2.  

Such situation is due in part to a current legislative vacuum, which allows online marketplaces 

to escape basic obligations given their limited liability. This provides an obstacle to reach a 

reasonable and satisfying level of protection for European consumers online. The goal should 

be achieving the highest level of consumer protection and safety involving all relevant actors 

of the supply chain both online and offline. 

 

II) Current and future works towards an increased responsibility of online 
marketplaces  
 

Proposed regulations related to digital services (“Digital Services Act”, DSA) and to general 

product safety (GPSR). 

 
2 For instance, a study realised by ICRT (a global consortium of consumers organizations) between January 2019 and January 2020, 

highlighted a rate of two-thirds of non-compliant products, that-is-to-say 165 out of 250 products from several online marketplaces. This 
rate reached 97% for unbranded toys according to a study published by Toys of Europe in June 2020.   



In line with the objectives of the European Commission as part of its “New Consumer 

Agenda”3, EU law should aim to create a safer digital environment for consumers, granting 

them a comparable level of protection and fairness online as they enjoy offline.  

The proposed DSA regulation, currently under negotiations between the European 

Parliament, the Commission and the Council (trilogue), should clarify the liability regime of 

online platforms, such as online marketplaces, and strengthen their obligations related to the 

traceability of traders as well as the requirement to provide information about products and 

services offered to consumers on their interfaces.  

The proposed GPSR regulation, also under examination, should complete the DSA with 

specific obligations for marketplaces focused on the prevention and management of 

dangerous products that are offered to or even already purchased by consumers.  

These two regulations, once adopted, aim at constituting a complete framework adapted to 

the challenges of consumers protection online. 

 

Panel II: Digital tools supporting consumers to enforce their rights  

One clear consequence of the COVID-19 pandemic in terms of consumer behaviour is the 
acceleration of the use of e-shopping by consumers and also the extremely rapid digitalisation 
of SMEs active on retail markets as they needed to deliver goods and meals or to book 
personal services during lockdowns. This also means that consumers and traders have an 
increased need for efficient online after sales tools. Handling consumer complaints efficiently 
online is more than ever an essential component to keep consumer trust in online shopping. 
Large online marketplaces, have known this since a long time, and their complaints handling 
systems are part of their economic success and attractiveness towards consumers.  
 
Technology has now become available and affordable for all kinds of organisations involved 
in managing consumer questions and complaints. Automated tools, such as chat bots or 
algorithmic analysis of complaints are frequently used on websites which process a large 
number of requests from consumers.  
 
When complaints are complex, traders may propose a large variety of online dispute 
resolution tools, including for certain their own system or that put in place by industry 
associations, national authorities or Alternative Dispute Resolution (ADR) entities. The EU 
ODR platform is only one possible choice in this offer, even though all online businesses need 
to propose a link to it.   
 
In 2020, out of all EU consumers who experienced a problem (23% on average), 12% declared 
they used ODR schemes compared to those who used an ADR body (5%) or court (2%), and 
their satisfaction rate is generally higher.3 These schemes benefit consumers, traders, dispute 
resolution bodies and the public alike by 

i. reducing case-handling times and dispute costs; 

 
3 Consumer Conditions Scoreboard (2021 edition) pgs 111-117. 

https://ec.europa.eu/info/sites/default/files/ccs_ppt_120321_final.pdf


ii. eventually helping the parties find a mutually acceptable certified ADR scheme, 

even in a cross-border context; 

iii. empowering consumers to take other actions when a dispute cannot be resolved 

with the trader directly. 

The EU legal framework sets out binding quality requirements for ADR entities to ensure 

transparency, independence, fairness and effectiveness in the process4 and a free, multi-

lingual and interactive website5 to assist consumers resolve disputes out of court. The 

acceleration of the digitalisation of consumer markets is putting this legal framework under 

pressure. In many countries, consumers and traders are insufficiently aware of the 

possibilities offered and lack basic data on how ADR processes work. They may perceive such 

processes as too complicated or lengthy and not corresponding to the rapid standards 

expected in the online world. The ADR/ODR landscape is different in all EU countries and 

specific challenges arise as e-commerce is often carried out in a cross-border context (e.g. 

related to languages, applicable law, trust in an ADR from a different country, lack of coverage 

of third country traders). Most algorithmic tools used for the online resolution of disputes are 

not covered by the ADR Directive and their fairness is not guaranteed.  

In this context reflection is needed on what are the main advantages and disadvantages of 

digital tools currently used to solve consumers disputes and the concrete benefits that 

consumers and traders expect from modern complaints and dispute handling systems. The 

possibilities offered by technology, and especially artificial intelligence, should be carefully 

assessed notably on how to ensure a fair process. Another important area of reflection is how 

to improve tools and processes to better tackle the challenges posed by cross border disputes.  

 
4 Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for 

consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR). 
5 Regulation (EU) No 524/2013 of the European Parliament and of the Council of 21 May 2013 on online dispute resolution for 

consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Regulation on consumer ODR). 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0011
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013R0524

