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Workshop 2 - Transparency of online markets: Influencer marketing and dark patterns. 

Digital transformation is radically changing consumers’ lives by offering them new possibilities and a 

wider choice of goods and services.  

At the same time, it is also characterised by commercial practices that disregard the right of consumers 

to make informed choices by hiding advertising (panel I – influencer marketing) or by taking advantage 

of their behavioural biases (panel II – dark patterns). 

Panel I – Influencer marketing  

Influencer marketing refers to commercial practices that use the potential recommendations of 

persons who enjoy a greater than average reach on social media or more broadly in the online 

ecosystem (influencers), to promote products or services to their followers. There are many players 

involved with influencer marketing, including influencers, brand advertiser, intermediaries who 

connect the former with the latter, advertisers who create content for influencers, marketplaces or big 

brands which pay their own influencers, social media platforms which direct information flows to some 

influencers, etc. 

Influencer marketing is emerging as a new and fast-growing segment of the advertising market, in 

addition to traditional segments or promotions through sponsored consumer reviews, and its 

importance and growth potential varies according to the product and service categories as well as the 

target audience. 

Compared to most other forms of online advertising, influencer marketing has even fewer 

characteristics that make it possible for consumers to detect the commercial nature of the content.  

Even if an influencer uses disclaimers to raise awareness about the presence of commercial 

communications, vulnerable consumers such as children, teenagers, the elderly or people with 

financial problems, might assume that the content is presented, at least in part, as a personal 

recommendation rather than a clearly identifiable direct advertisement. The ubiquity of social media 

and its importance in the digital landscape for certain categories of consumers leads to a risk of 

disguised advertising. While the commercial nature of communications must be clearly identified, in 

practice, the line between sharing an influencer’s experience related to a product or service and a 

commercial communication is blurred because influencers could insert commercial communications 

alongside the continuous flow of communications about their private life. 



 

 

In September 2021, the ARPP (French self-regulatory advertising organisation) published the results of 

the Observatory of Responsible Influence, which revealed that out of more than 30 000 pieces of 

content analysed, more than a quarter of influencers did not disclose their commercial intentions and 

a third provided non-transparent information. 

While the prohibition of disguising the commercial nature of a communication is already well-regulated 

by current European legislation and in particular by Directive 2005/29/EC on unfair commercial 

practices (UCPD), the question arises about the need for a more specific and detailed European legal 

framework for influence marketing. The topic of influencer marketing was included in the new guidance 

document on the interpretation and application of Directive 2005/29/EC, published on 29 December 

2021.  

However, there are no detailed rules specifying how the commercial purpose should be indicated in 

influencer communications, and in general there are no specific rules related to the commercial activity 

of influencers, or the influencer marketing sector. 

Panel II – Dark patterns 

Certain traders may use deceptive or manipulative online user interfaces that incorporate behavioural 

biases (so-called ‘dark patterns’). These deceptive or manipulative interfaces choices may force, guide 

or mislead users into taking decisions that they would not take if they were fully informed and able to 

select alternatives.  

Dark patterns have been widely mentioned and analysed by international consumer protection 

organisations, as well as in the press and academic literature. The CNIL (French data protection 

authority) has an interest in dark patterns from the perspective of the protection of personal data and 

private life, as many of these online manipulations are used to obtain consumer consent, and it 

published a study on this subject in 2019.  

The current European legal framework, with Directive 2005/29/EC concerning unfair commercial 

practices, captures a large number of these dark patterns as unfair commercial practices. In its 

communication on the New Consumer Agenda, presented on 13 November 2020, the Commission 

announced its will to intensify the fight against dark patterns, which were specifically mentioned as 

practices that distort consumer decision-making. This topic was also included in the new guidance 

document on the interpretation and application of Directive 2005/29/EC, published on 29 December 

2021. It explains that any business-to-consumer manipulative practice that materially distorts or is 

likely to materially distort the economic behaviour of the average or vulnerable consumer could be 

contrary to the requirements of professional diligence (article 5) or constitute a misleading practice 

(articles 6 and 7) or an aggressive practice (articles 8 and 9), depending on the dark pattern used. Some 

of these dark patterns are already expressly prohibited in all circumstances in Annex I of the UCPD, for 

example creating urgency by falsely stating that a product will only be available for a very limited time, 

or it will only be available on particular terms for a very limited time [point 7 of annex I] or making 

repeated intrusions during normal interactions to get the consumer to do or accept something, which 

could constitute a persistent and unwanted solicitation [point 26 of annex I].  

However, the question arises whether specific legislation or other action would be required to tackle 

dark patterns more directly than currently under the general rules on misleading or aggressive 

commercial practices.  

https://www.arpp.org/actualite/observatoire-influence-responsable-2021/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC1229%2805%29&qid=1640961745514
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC1229%2805%29&qid=1640961745514
https://www.cnil.fr/sites/default/files/atoms/files/cnil_cahiers_ip6.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC1229%2805%29&qid=1640961745514
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC1229%2805%29&qid=1640961745514

